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Def endant John K. diveri was found guilty of driving while

under the influence of alcohol, N.J.S. A 39:4-50, after a trial de
novo on the record in the Law Di vision. He contends now, as he did
in the Law Division, that there was insufficient |egal basis for
the initial stop of his vehicle and that a | aboratory report on a
bl ood test was erroneously allowed into evidence at trial because
the State failed to lay a proper foundation. W find insufficient
merit in the issues raised to warrant a reversal. |In addition, we
are satisfied that there is sufficient credible evidence in the

record to support defendant’'s conviction even w t hout consi deration



of the | aboratory report.

On the evening in question, defendant was driving a replica
nodel of a 1966 Cobra AC, a car as defendant said, that was "built
for racing.” The vehicle was stopped at a light when first
observed by a | ocal police officer on notor patrol. Wen the |ight
turned green the officer observed "heavy accel eration"” and snoke

emanating fromthe tires. The Cobra's engine was |oud. The tires

were spinning and the vehicle appeared out of control. The back
end "kicked out a little bit." The officer pulled defendant over
and, anong other things, issued a careless driving summons.

N.J.S.A 39:4-7."

On those facts we are satisfied, as was the trial court, that
t he police officer had a reasonable and articul abl e suspi ci on that
defendant had conmtted a notor vehicle violation. The initia
investigatory stop was reasonable. State v. Mirphy, 238 N.J.
Super. 546 (App. Div. 1990); State v. Carter, 235 N.J. Super. 232
(App. Div. 1989).

Def endant' s second contention is nore conplex. It concerns

t he admi ssion into evidence of a certified |aboratory report from
a State Police |laboratory indicating a bl ood-al cohol concentration
of .145% No foundational testinony was presented by the State
prior to the report's adm ssion other than information concerning
how the blood was initially drawn and the chain of custody that
brought it to the State Police | aboratory. Defendant contends the
absence of such a foundation precluded adm ssion of the report as
a business record. NJ.R E. 803(c)(6).

Initially, we note that there was sonme discussion of the

! Def endant was found not guilty of that charge in nunici pal
court because there was "no significant erratic operation other
than the spin out."



procedures set forthin N.J.S. A 2C: 35-19 and sone confusion as to
the applicability of that statute. The confusion was conpounded by
the formused by the State Police |aboratory (SP-630T), which is
designed for both alcohol and drugs and which carries a
certification referencing NNJ.S. A. 2C:35-19. It is clear fromthe
wor di ng of the statute that its provisions concerning adm ssibility
i nto evidence of | aboratory certificates are intended to apply only
to a "proceeding for a violation of the provisions of chapters 35
and 36 of this title or any other statute concerning controlled
danger ous subst ances or controlled danger ous subst ance
analogs . . . . " The statute does not speak to bl ood-al cohol
anal ysis reports prepared for Title 39 violations.?

Def endant contends that the | aboratory report cannot qualify
as a business record and cites us to State v. Flynn, 202 N.J.
Super. 215 (App. Dv. 1985). Def endant fails to note that the

Suprene Court remanded Flynn to the Law Division "for

reconsideration in light of State v. Mitulewcz, 101 NJ. 27

(1985)." State v. Flynn, 103 N.J. 446 (1985). On that remand,
Fl ynn was consi dered al ong with anot her case. The two are reported
as State v. Weller, 225 N.J. Super. 274 (Law Div. 1988). In

Weller, the court held that State Police bl ood-al cohol |aboratory
reports qualify as both business records under then Evid. R
63(13), now N.J.R E.  803(c)(6), and public docunents under then
Evid. R 63(15), now N.J.R E. 803(c)(8). The court said that the

report could be admtted "w thout acconpanying testinony fromthe

_ 2 Whether N.J.S.A 2C35-19 is applicable to notor vehicle
violations involving drivers under the influence of a controlled
dangerous substance is a question not before us. The | anguage of
N.J.S. A 2C: 35-19 may be understood to be broad enough to enconpass
that circunstance. ‘It may be said also that N.J.S. A 39:4-50 is,
in part, a statute concerning controlled dangerous substances by
virtue of its references to "narcotic, hallucinogenic or habit-
produci ng drug[.]"



qualified forensic chem st who perfornmed the tests.” 225 N.J.
Super. at 282. The State interprets Wller as the precedent that
now permts all trial courts to admt |aboratory reports wthout
any acconpanyi ng foundati onal evidence. W find no appellate court
opi nion that has, as yet, endorsed Weller in that broad a fashion.

In our view, the road map for these kinds of evidential issues

was set forthin State v. Matulewicz, supra. There the Court noted

the followi ng factors to be expl ored when considering adm ssibility
of a forensic report:
[P]ropfs should be adduced to reflect the
elative  degrees of objectivity and
subjectivity itnvolved in the procedure; the
regularity with which these anal yses are done;
the routine quality of each analysis; the
presence of any notive to single out a
specific analysis for the purpose of rendering
an unt rustwort hy report, and  the
responsibility of each State Police chem st to
make accurate and reliable anal yses.
[101 N.J. at 30.]
Adm ssibility must be informed by an evidential record that
addresses all relevant factors. 1d. at 31. Wether the report is
sought to be adnitted as a business record or a public record "the
concern for reliability remains paranount.” 1bid. Any concerns
about violations of the confrontation clause, such as those
expressed by defendant in the present case, are met by a show ng
that the hearsay is reliable. State In Interest of J.H , 244 N.J.
Super. 207, 213 (App. Dv. 1990).
The Matulewicz principles were subsequently codified in
N.J.R E. 808, which provides:
Expert opinion which is included in an

adm ssi bl e hearsay statenent shall be excl uded
if the declarant has not been produced as a
o
0
n

wi tness unless the trial judge finds that the

ircunstances involved in rendering the
pinion, including the notive, duty, and
interest of the declarant, whether litigation
was contenplated by the declarant, the



conplexity of the subject matter, and the
I'i kelihood of accuracy of the oplnlon tend to
establish its trustworthiness.

In the present case there is no viable challenge to the
nmet hodol ogy used to draw defendant's blood or to the chain of
custody that brought the blood to the State Police | aboratory. The
test perfornmed in the | aboratory, according to the certificate, was
a "Headspace Gas Chromat ography” which is apparently the sane test

described in detail in State v. Weller, supra, 225 N.J. Super. at

277-279. In the present matter, defendant's attorney was supplied
the gas chromatograph charts as part of pretrial discovery. The
Weller court indicated that these charts would readily reveal any
devi ation outside the specified standard of error. Weller, supra,
225 N.J. Super. at 278-279. Here defense counsel did not attenpt

to show any such deviations on the charts.

We note that the |aboratory certificate contains a notarized
certification fromthe forensic scientist who perforned the test,
which states, in part, that he has been enployed in the state
forensic | aboratory for twenty-two years and has been qualified as
an expert wi tness on 135 occasions in New Jersey courts. He goes
on to certify that the |aboratory report fairly and accurately
docunents the type and results of the analysis perforned and it was
he who perforned the analysis, reviewed the results and nmade the
conclusions set forth in the report. |In addition to vouching for
the accuracy and reliability of the tests, he also states that the
test was perforned on a routine basis within the | aboratory.

N.J.RE 808 permts the adm ssion of a business record or
public record, such as the | aboratory report here in issue, wthout
acconpanyi ng testinony when the report concerns an unconplicated
subject matter and the likelihood of accuracy is high

Traditionally, blood-alcohol analysis has been viewed as a sinple
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and accurate procedure warranting adm ssion of a report wthout
additional testinony fromthe person who perforned the test. State
v. Mrtorelli, 136 N.J. Super. 449 (App. Div. 1975), certif.
denied, 69 N.J. 445 (1976); Weller, supra; State v. Rypkema, 191
N.J. Super. 388, 391 (Law Div. 1983); conpare State v. Hudes, 128
N. J. Super. 589, 601-602 (Cty. . 1974) (breathal yzer certificates
of operability adm ssible under Evid. R 63(13) w thout testinony

of the trooper-coordinator). As stated in State v. Dohne, 229 N.J.

Super. 49, 54 (App. Div. 1988), in a sonewhat anal ogous context,
"this is precisely the type of 'easy call' scientific test that may
be included in a certificate, in that the analysis is based nore on
observations of test results than opinion. See State v.
Mat ul ewi cz, 101 N.J. 27, 30-32 (1985)."® The same may be said in
the present instance. Weller, supra, 225 N.J. Super. at 279-281.

We are satisfied that the | aboratory report show ng the result of
a bl ood-al cohol analysis was properly admtted.

We al so note that an alternative basis for the conviction was
found by the Law Division judge, which in our view, was
sufficiently supported by the credible evidence. Al t hough the
muni ci pal court judge was not so persuaded, the Law Division judge
found that even absent the | aboratory report the testinony of the
arresting officer denonstrated defendant's guilt beyond a
reasonabl e doubt. In so doing, the Law Division judge made no
credibility findings at odds with those of the nunicipal court
j udge. Inplicit in both adjudications was a finding that the
arresting officer's testinony was credi ble. 1ndeed, that testinony

was not seriously challenged as to credibility. In this appea

® The Dohne statement was made in reference to test results
denonstrating that breathal yzer anpoul es were randonly tested, and
t he reli ance upon that docunent by the State Police when certifying
t he accuracy of the breathal yzer machi ne.
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froma de novo trial on the record, we, of course, consider only
t he action of the Law Divi sion and not that of the nunicipal court.
State v. Joas, 34 N.J. 179, 184 (1961).

The officer testified that when defendant was first stopped,

the officer observed that defendant's eyes were watery and his
speech slow and slurred. The officer had to make "a few' requests
for defendant to exit the vehicle before defendant did so.
Def endant adm tted drinking two beers earlier in the day and asked
the officer to give hima break. Defendant staggered a little as
he wal ked. The officer asked defendant to wal k heel-to-toe for
ni ne steps up and ni ne steps back. Defendant took fifteen steps up
and nineteen steps back wthout touching heel-to-toe. When
attenpting a one-legged stand, defendant had difficulty with his
bal ance. He m scounted when attenpting to count by thousands from
one thousand to thirty thousand. Simlarly, when attenpting to
recite the al phabet fromD to S, defendant went to V and "m ssed
several letters in between.” A video tape of defendant nade at
pol i ce headquarters was found to be "i nconcl usive" by the nmuni ci pal
court judge and apparently was not relied upon by the Law Di vi sion
j udge.

Al t hough t he Law Di vi si on judge believed the | aboratory report
had been properly admtted into evidence, as an alternative basis
for conviction she found that the facts we have set forth
constituted sufficient evidence to establish guilt beyond a
reasonabl e doubt under N.J.S. A 39:4-50.

Appel |l ate review of a Law Division adjudication of guilt in
this context is very narrow. W do not re-weigh the evidence, but
rat her, determ ne whether the findings made coul d reasonably have
been reached on sufficient credible evidence present in the record.
State v. lLocurto, 157 N.J. 463, 470 (1999); State v. Johnson, 42

7



N.J. 146, 161-162 (1964). W are satisfied the evidence we have
set forth neets that test. State v. Corrado, 184 N.J. Super. 561
567 (App. Div. 1982); State v. Hudes, supra, 128 N.J. Super. at
607- 608.

For all the reasons stated, defendant's conviction for

violating N.J.S. A. 39:4-50 is affirned.




